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What we will cover today (%

A bit about the Commerce Commission

Commerce Act — the benefits of competition, being in
trade, and in competition

Cartel agreements

Investigations, Penalties and Liability
Associations and Competitor collaboration
How to comply with Commerce Act
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The Commission’s vision

e Qur vision is that New Zealanders are better off

* To achieve our vision we have two strategic objectives:

=  Markets work well

=  Consumers and businesses are confident market
participants
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Who is “in trade”? (.,

The Commerce Act applies to any person (includes
entities) conducting business in trade for reward

The service of offering a property for rent is conducting
business in trade

When the Commerce Act applies to you — your conduct
can break the law




Markets (“ O esON

NtW ZEALAND

Markets are defined by substitutability of goods and services
as a matter of fact and commercial common sense

Involves dimensions (product/service, geographic, level of
supply chain, customer types, time)

In general, the more closely substitutable two products are,
the closer the competition and the greater the competitive

constraint between those products ﬁé’
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Competitors (¢,

* Competitors are businesses who do, or could, offer the
same or similar goods and services to your customers

* Includes buying markets and potential competitors - eg a
business who could choose to enter the market you are
operating in

* Whois or who could be a competitor may be wider than
businesses/traders think
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Section 30 prohibits these kinds of agreements between 2 or more
competitors or potential competitors:

Price fixing .

Output restriction é m i

Market allocation .\é'é'é,‘

A Cartel agreements are per se unlawful
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Why we care — cartels are harmful

Often deliberate, covert

& deceptive
Affects Affects
Raises Competition Consumers
prices/decreases
consumption
Harms
markets Affects Economic

business theft

Harms competitive
process
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Decreases
quality

Decreases
incentives

Decreases
choice

Decreases
innovation
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Cartel agreements — what’s involved (g, S¥ision

Three elements:
* an agreement

* between at least 2 (including potential) competitors

output
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effect, likely effect or purpose of fixing prices / market allocation / restricting

Agreement = “contract, arrangement or understanding”

Requires two things:

* communication between parties (“meeting of minds”)

* shared expectation about what parties will do

Agreement may be formal or informal (such as involving “a nod and a wink”)

and may involve agreeing not to do something
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* Attempts to reach cartel agreements are also illegal

* Making a cartel agreement (entering into it) is a breach
of the law even if it is not put into action

* Putting an agreement into action (giving effect to it) is a
separate and further breach of the law

* Involvement as a third party eg aiding,
abetting, facilitating is also illegal
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1. Price-fixing agreements € 5 SIS
Competitors agreeing to charge or a price for a good or service by:

* Directly agreeing to set prices

e Setting minimum prices

* Eliminating or reducing discounts

* Adopting a formula for calculating price
* Agreeing a component of the price e.g. margins, rebates
* Agreeing not to compete on price — including passing on costs

Price fixing is much more than just
agreeing on a final price
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Bid-rigging behaviour () ML

Competitors tendering / bidding (inc. buyers) agree which one of
them should win the bid via:

* Rotating bids

* Suppressing bids

* Withdrawing bids

* Cover bidding and cover pricing

* Non-conforming bids

Bid-rigging is a form of price fixing or market allocation — agreement
between 2 or more bidders that limits or reduces competitionin a
tender / RFP
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Video - bid rigging (price fixing)
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See https://comcom.govt.nz/business/avoiding-anti-
competitive-behaviour/what-is-cartel-criminalisation
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2. Market allocation

Competitors agreeing to divide markets by:

2l Allocating geographic regions

?v
Allocating customers l‘j”

Allocating products
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Video - market allocation

See https://comcom.govt.nz/business/avoiding-anti-
competitive-behaviour/what-is-cartel-criminalisation
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3. Output Restriction (& SIS

Competitors agreeing to reduce or restrict output in order
to:

* limit production and increase prices
* maintain prices
* applies to selling and buying

19
How investigations work (& Smssion
* Lead / complaint
* Initial assessment — prioritisation — investigation
* Information gathering including Interviews
(these can be voluntary or compulsory)
* Analysis of evidence Q
* Decide if any breach in Commission’s view?
* If breach decide from a range of options using a
published enforcement response criteria
* Could be compliance advice, warnings and civil
proceedings
20
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A choice to respond to voluntary requests/interviews
received from the Commission

Right to obtain legal advice and have a lawyer present

Commission has compulsory powers to obtain
documents and information but some restrictions on
compulsory interview evidence

If proceedings result, Courts make the final decision

21
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Competitor collaboration (o, e
* Some agreements may be benign or not harmful
®* COLLABORATIVE ACTIVITIES (eg Joint Ventures)
* AUTHORISATIONS (for a specific agreement)
* Commission has extensive guidelines available
* Purpose is important - be very careful
* Get early competition law advice —
before you begin
22
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Industry groups, forums and
associations

* Provide many important benefits for those
involved, however:

* Members are often competitors so care is
required by all — executive and members

* Discussions about prices, customers or
output carry risk

* Information sharing can also lead to
risks

®* Codes of Conduct also

23
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* The purpose of what you are trying to do is
important to think about
® Any cartel agreement reached can capture all
members of an industry group
* |f you disagree must notify executive / others in
writing as proof of objection is required for
individuals to escape liability
* See
https://comcom.govt.nz/ data/assets/pdf file/0029
/94088 /Trade-associations-Fact-sheet-July-2018.pdf
24
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Penalties and liability

For unlawful agreements under the Commerce Act

*  Civil — up to $500k for an individual

*  Civil—=>S$10 m or 10% of turnover or commercial gain for
companies (S million fines are common)

* Attempts and third party involvement (eg aiding, abetting,
inducing, facilitating) can also result in liability

* Cartels — criminal offence (imprisonment of up to 7 years)
individuals and criminal fines companies from April 2021
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* Air Cargo cartel $42m total penalties and one airline $7.5m
penalty

* Livestock saleyards cartel $3m total penalties

* Real Estate cartel almost $23m in total penalties

* Ronovations property (buying) cartel $400k in penalties
* Nelson pharmacies $394k in penalties

i:} Many of these cases involved industry groups /

associations, and in several cases input cost increases

26
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Cartels — help your compliance
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Read and watch ComCom resources

Build up your knowledge — understand where the risks
lie and avoid them

Take care when interacting with competitors

If you are ever not sure in any situation, obtain legal
advice early on

If you find a problem act quickly, and Commission
Leniency Policy is available A
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Protect your procurement / buying ((,, NEW ZEACAND

Look for any communications between competitors

Any similarities in bids/offers, or any changes eg price
increases?

Protect by deterrence; eg anti-collusion clauses
Detect by reviewing and comparing bids/offers/quotes
Discretely report any concerns to the Commission
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Contact the Commission — contact@comcom.govt.nz, or
calling us on 0800 943 600

Leniency policy (including immunity), see
https://comcom.govt.nz/about-us/our-policies-and-
guidelines/leniency-and-cooperation/cartel-leniency-policy-
and-guidelines

Also completely anonymous web-based whistle blower
communication tool for cartels, see:
https://comcom.govt.nz/business/avoiding-anti-competitive-
behaviour/what-is-a-cartel/reporting-cartel-
conduct/anonymous-whistleblower-tool
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Contact us

Katie Rusbatch
Katie.Rusbatch@comcom.govt.nz

Barrie Sutton
Barrie.Sutton@comcom.govt.nz
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Resources

Available at:

www.comcom.govt.nz

https://comcom.govt.nz/business/avoiding-anti-
competitive-behaviour

https://comcom.govt.nz/business/your-obligations-as-a-
business
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Resources 2 (g, Rrmsion
Investigation Guidelines
https://comcom.govt.nz/about-us/our-policies-and-
guidelines/investigations-and-enforcement/competition-and-consumer-
investigation-guidelines
Enforcement Response Guidelines
https://comcom.govt.nz/about-us/our-policies-and-
guidelines/investigations-and-enforcement/enforcement-response-
guidelines
Trade Association factsheet
https://comcom.govt.nz/ data/assets/pdf file/0029/94088/Trade-
associations-Fact-sheet-July-2018.pdf
32
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